
No. 5612

(Hxrtmt Olourt of KppmiB
Jnr t\^t Nmtlj Qltrrmt

FRANK C. BERTELMANN, ET AL.,

Appellants,

vs.

MARY N. LUCAS, ET AL.,

Appellees.

APPEAL FROM THE SUPREME COURT OF
THE TERRITORY OF HAWAII

BRIEF OF
Mary N. Lucas and Charles Lucas^, Appellees.

ROBERTSON & CASTLE,
A. G. M. ROBERTSON,

Attorneys for Mary N, Lucas and
iCharles Lucas, Appellees.

Filed this day of , 1929

PAUL P. O'BRIEN, Clerk.

By
Depup fl^rk:^ f^

PAUL ?. o'-":!uM.





No. 5612

dtrrutt Olourt of A^ip^als

Jnr tljf Nttttl) Oltrrmt

FEANIv C. BERTELMANN and

LINCOLN L. McCANDLESS,
Apj)ellants,

vs.

MAREY N. LUCAS, CHARLES LUCAS,
KILAUEA SUGAR COMPANY, a cor-

poration, KILAUEA SUGAR PLANTA-
TION, a corporation, WALTER W.
SCOTT, a minor, JANET M. SCOTT, a

minor, RUBENA F. SCOTT, a minor, and

BISHOP TRUST COMPANY, LIMITED,
a corporation, guardian of the respective

estates of said AVALTER W. SCOTT,
JANET M. SCOTT and RUBENA F.

SCOTT, minors, BISHOP TRUST COM-
PANY, LIMITED, a corporation, Trustee

for JANET M. SCOTT and RUBENA F.

SCOTT, Appellees.

BRIEF FOR MARY N. LUCAS AND CHARLES
LUCAS, APPELLEES.

STATEMENT OF THE CASE.

At the time of the death of Christian Henry Ber-

telmann, in 1895, the lands which are in controversy



in this case were lielcl under lease by tlie Kilauea

Sugar Company for a term of twenty-five years

whidi would expire on October 31, 1915, the annual

rental being $6,000.00. By the first article of his

will the testator gave one-third of that rental to his

wife Susan C. Bertelmann for life, and two-thirds,

and upon the death of his wife, all, to his children

in equal shares. By the second article he devised to

his wife and each of his children a houselot. The

third article is particularly important in this case

and we will quote it in full below, l^j the fourth

article the testator provided that in the event that

none of his sons should perform the conditions of the

third article the lands should be sold or leased again

and the proceeds be "equally divided amongst my
children and their lawful heirs or assigns," subject

to the widow's right of dower. By the fifth article

he appointed executors. By the sixth article he

designated Eev. Sylvester of Honolulu as guardian

of his minor children. And by the seventh article

he gave to his widow his horses and cattle and two

acres of taro land (Kecord, pp. 304-311).

There were nine children—three sons and six

daughters. Frank C. Bertelmann, one of the ap-

pellants herein, was the testator's eldest son. Susan

Bertelmann died in 1915, before the expiration of

the lease.

By the third paragraph the testator provided that

"At the expiration of the twenty-five year lease Avith



the Kilaiiea Sugar Company it is my sincere wish,

and will that my lands shall befall in equal shares

and interest upon my three sons .... or then sur-

viving sons or son. Provided, however, that at such

time these my sons or son shall pay to each one of

my daughters or surviving daughters the sum of

Five Thousand Dollars ($5,000.00). In case one or

two of my sons should be at that time unable to fur-

nish, produce or raise the necessary amount to pay

to each one of my daughters or surviving daughters

his share of the $5,000.00 per capita, the two or the

one of my sons will have a right to buy the whole of

my lands now leased to the Kilauea Sugar Company

by paying:

1. To each of my daughters or surviving daugh-

ters the amount aforesaid of $5,000.00.

2. To my shortcoming son or sons the same

amount of $5,000.00 each, being the same share as

Avill be paid to my daughters. By doing so, they my
sons or he my son will enter in full possession of all

my lands ; and their or his right or title will be un-

disputable, i)rovided they or he (my sons or son)

comply and fulfill the above mentioned conditions.

3. To m,j wife Susan Bertelmann a life rent of

$2,000.00 per annum. I make the payment of all

these amounts above given a charge upon all my
estate."

It may be useful to note at once that the testator

did not say that it was his wish and will that a



portion less than the whole of the lands should ''be-

fall in equal shares" to his sons ; he did not provide

that the amount of $5,000.00 could be paid to any

less than all his daughters or surviving daughters;

nor did he srj that any son might perform j^artiall^^

and become a tenant in common with any daughters

or shortcoming sons.

The right which he did give to his surviving sons

or son was clearly stated to be the right to pay to

each daughter and each shortcoming son the sum of

$5,000.00 and by so doing acquire the right to enter

iu full possession of all the lands. And to make sure

of it he added the proviso that in order to do so the

sons or son must comply and fulfill the alcove men-

fioned conditions.

The important condition was that the sons or son

should, within a year after the termination of the

lease, furnish, produce or raise and pay the amount

specified.

It was obviously the desire and intention of the

testator that one or more of his sons should acquire

the entire lands—not merely a part of them or an

undivided interest therein in common with some of

his daughters or Avith a stranger. Nothing less than

the whole of the lands would eifect the intention.

That was the plan shown by the will. Equality of

treatment as between the daughters and shortcom-

ing sons was a predominating thought. The testator

did not intend, and did not provide, that some of



them, and not the others, should be obliged to accept

money In lieu of land. He did not expect that any

of the daughters would sell their interests and he

probably thought that he had tied the property up so

that their interests would be unsaleable. The old

man knew that he would leave a large family of

part-Hawaiian children who might not appreciate

the value of their inheritance and he thought he was

protecting them from possible improvidence. And

he doubtless visualized his sons, who would be adult

before the lease exj^ired—^not as soap-box orators,

loafers or general roustabouts, but as industrious

and independent cane planters upon an estate which

he expected Avould yield them a comfortable living.

The whole tone of the will is essentially patri-

archal. It was the desire of the testator that his

sons, or one or more of them, by meeting the specified

requirements, should have the entire property, but

that the daughters and shortcoming sons should

each receive at least $5,000.00, otherwise that the

land should be sold or leased again and the proceeds

be equally divided between them, their heirs or as-

signs, the widow to have her doAver, if living.

By the provisions of the third paragraph of the

will the testator sought to encourage industry on

the part of his sons and to put a premium on thrift-

He hoped to pave the way to keeping them on the

land when thej^ should become old enough to work it

themselves. Hence the right to acquire the daugh-



ters' interests was a right personal to the sons. His

daughters, he probably expected would get married

and go with their husbands with the $5,000.00 nest-

egg to set them up in housekeeping. Hence the right

to receive pajmient of the money was personal to

the daughters.

In July, 1902, in the case of Bertelmann vs. Kahi-

lina, 14 Haw. 378, the Supreme Court of Hawaii,

upon a submission on agreed facts, had occasion to

construe this will. Two questions were presented for

decision, viz: (1) What right or interest did Frank

C Bertelmann and Henry Gr. Bertelmann take under

the will of Christian Bertelmann, deceased, and (2)

what rights or interests did the widow and daugh-

ters of the testator take under said will (p. 387).

The majority of the court held (1) that the widow

had a life-estate in one-third of the land, subject to

its being converted into a charge on the land of

$2,000.00 a year under the provisions of the third

item of the will, and (2) that the children took equal

vested estates in fee, subject to the widoAv's interest,

defeasible as to the interests of the daughters and

shortcoming sons upon performance of the prescribed

conditions by the other son or sons, the sons having

meanwhile contingent executory devises as to such

interests (p. 384).

In view of certain contentions made by counsel

for the appellants in this case it is important to

note what the parties to that case claimed. Frank



C. Bertelmann, one of the plaintiffs, and a plaintiff

in the case at bar, and Henry G. Bertelmann ( their

brother Chris was not a party) claimed that they

each took under the will an undivided one-third in-

terest in the land in fee simple, while the four daugh-

ters who were parties to the case claimed that they

each took an undivided one-ninth interest therein.

The court, as above stated, decided against the

claims of Frank and Henry, holding that the sons

as well as the daughters took equal undivided inter-

ests (one-ninth each) in fee with the right, on the

part of the sons, to acquire the interests of the

daughters by performing certain conditions Avhich

gave them, in legal parlance, "contingent executory

devises" as to the interests of the daughters. There-

fore, each son had, in addition to his portion of the

homestead land, and subject to his mother's right, a

fee simple title to an undi\dded one-ninth plus an

executory devise in the shares of his sisters and

shortcoming brothers, if any; and each sister had,

besides her portion of the homestead lot, and subject

to their mother's interest, an undivided one-ninth

in fee determinable subject to the rights of any per-

forming brother or brothers to acquire the whole

land (other than the homestead) under the execu-

tory devise.

As to the right of a performing son to make pay-

nxent to the children of the late Mrs. Scott. Counsel

for the Scott heirs are well able to fight their own
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battle, and we have no intention of attempting to

fight it for them, but the other defendants are inter-

ested in this point in as much as the will clearly

shows that the performing son or sons, if any, should

have the right to acquire only the whole of the lands,

and not merelj^ a part of them or an undivided inter-

est in them. If, therefore, a son had lost his omti

one-ninth interest, or, for any reason, did not, or was

not able to acquire the interest of all the daughters

the entire scheme of the testator Avould fall through

and the interests of the daughters become fee simple

titles.

Having been held to be possessed of vested, and

therefore alienable, interests in the land the chil-

dren, other than the daughter Catherine (Mrs.

Scott), proceeded to "cash in" on their inheritance.

On August 13, 1902, Frank C. Bertelmann exe-

cuted a mortgage on his interest in the land to Mary

N. Lucas, to secure the payment of the sum of

$9,845.00, with interest at the rate of 10 per cent per

annum (Ex. 8). The debt has never been paid nor

has the mortgage been redeemed.

Between the years 1903 and 1915 each of the five

daughters sold and conveyed all her right, title and

interest (fee defeasible on condition subsequent) to

Mary N. Lucas (Exs. C, D, G, H, J).

Those deeds counsel for the appellants call "war-

ranty deeds." We contend that they were mere quit-

claim deeds. We shall discuss this point later.



On September 12, 1907, the sou Christian con-

veyed his interest to Mrs. Lucas (Ex. F), and on

March 5, 1910, the son Henry conveyed his interest

to Mrs. Lucas (Ex. E ) . The deeds of these two sons,

besides quit-claiming in form similar to the deeds

of the daughters, purported to convey to Mrs. Lucas

also their right to perform under the third para-

graph of their father's will and thus defeat the

daughters' interests in the land. Apparently Mrs.

Lucas had been advised that the executory devises

were assignable (Trans. i)p. 721, 731), and there-

upon Mrs. Lucas, Mrs. Scott having died, was pre-

pared to make tender to Mrs. Scott's heirs. This

gave rise to the controversy which was taken to the

Supreme Court of Hawaii in Scott vs. Lucas, 23

Haw. 338, and thence to this court, Lucas vs. Scott,

239 Fed. 450.

That case presented for consideration two ques-

tions, viz: (1) After the death of Catherine Scott

could the conditions prescribed in her father's will

be performed by making payment to her heirs, and

(2) could the assignee of two of the sons perform

those conditions. The majority of the Supreme

Court answered the first question in the negative

and said that it was not necessary to decide the

second. This court, on the appeal, held that the

right to acquire the interests of the daughters was

personal to the sons, and could not be assigned, but

said it was not necessary to decide whether payment
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could be made to the heirs of a deceased daughter-

The court did say, however, that "The wish that the

sons or one or more of them, might acquire the whole

tract, however dear it may have been to the heart

of the testator, was expressed in such a way as to

give the sons no more than the privilege to acquire

the interest of the daughters in the land by comply-

ing with a condition precedent. Compliance with

that condition was absolutely necessary before the

estate of the daughters could vest in the sons, for it

was apparent from the will that the testator did not

intend that the daughters' estates should vest in the

sons unless the conditions were fully and literally

performed/' (239 Fed. 455, 456.)

In the latter part of 1902, Washington Mercantile

Company obtained a judgment against Frank Ber-

telmann to satisfy which the sheriff levied on and

sold his interest in these lands (Tr. pp. 653, 655, Exs.

4, 4A, 5), and Mary N. Lucas became the purchaser

at the execution sale. The sheriff's deed (Ex. 7)

purported to convey a one-third interest in the land

but of course it could not have conveyed more than

Frank owned, namely, one-ninth.

Frank Bertelmann testified in this case that he

was not in Honolulu when that case was filed and

that he had not been served with summons. The

trial court found the contrary to be the fact (Record

pp. 125, 126).

The twenty-five year lease to Kilauea Sugar Com-
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pany, Avhicli the testator had executed in his life-

time, expired on October 31, 1915 (Ex. B), so that

any son contemplating the exercise of his right

under the executory devise was obliged to perform

on or before October 31, 1916.

Frank Bertelmann testified that within that year

he talked with his sisters as to the possibility of his

performing the conditions and exercising his right

under the will and that they told him to j)ay the

money to Mrs. Lucas.

Christian Bertelmann testified that on some day

prior to October 30, 1916, his brother Frank with a

bag of gold which he estimated may have contained

anywhere from $10,000.00 to $100,000.00 offered him

and his brother Henry $5,000.00 each, and that they

told him to pay it to Mrs. Lucas (Tr. pp. 269-273).

Frank himself, however, admitted that before he

obtained the use of Mr. McCandless' money he did

not have more than seven hundred dollars.

At no time, therefore, when Frank spoke to his

sisters or brothers in regard to the possibility of his

performing the conditions of the will did he have the

money to perform with. But there seems to have

been no more truth in Frank's statements about his

sisters and brothers telling him to pay Mrs. Lucas

at a time when he had no money to pay anybody than

there was in his testimony that he had not been

served with summons in the Washington Mercantile

Company case.
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In connection with Frank's alleged conversations

the trial court said, "Coming to the next step in the

problem the question has been raised whether the

living daughters and the living shortcoming sons

waived their right or duty to accept and receive each

$5,000.00 named in the will. There is no question in

the mind of the court as to the fact that Frank never

in fact tendered said sums of $5,000.00 each to those

brothers and sisters. The evidence discloses merely

a mass of desultorj^ talk as to whether they would

receive their individual stipend, if tendered. None

of the meetings betAveen Frank and his brothers and

sisters amount to a direct tender to any of them

personally" ( Record, i^p. 136, 137 )

.

Frank had testified that he had three or four hun-

dred dollars and at another time as much as sveen

hundred dollars of his oa\ti money (Trans, pp. 430,

440, 530, 531 ) . But that of course was of no help in

the matter of performing the conditions of the will.

Frank's earning i)ower is evidently rather low. He

claimed to be thrifty but seven hundred dollars Avas

his financial high-water mark.

Frank had been endeaAoring to raise the money

necessary to pay his brothers and sisters, by loan or

otherAAise, but Avithout success (Tr. pp. 58, 62, 435).

On October 30, 1916, Frank entered into an agree-

ment Avith L. L. McCandless, Noa W. Aluli and John

C. Lane (Ex. 1). By that agreement McCandless,

in consideration of the couA^eyance to him by Bertel-
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mann of an undivided four-nintlis inertest in the

lands in question, agreed to make "payment and/or

tender" of the sum of $40,000.00 to the sisters and

brothers of Frank Bertelmann, or to Mary N. Lucas,

their assignee, and to Bishop Trust Companj^, the

guardian of the Scott children, for the purpose of

complying with the conditions of the will of Chris-

tian H. Bertelmann and obtaining title to the land.

On October 30, 31, and November 3, 1916, the

money furnished by McCandless pursuant to the

terms of that agreement was used for the purpose

of making tenders to Mrs. Lucas and the Bishop

Trust Company. The tenders were refused.

On November 22, 1916, Frank Bertelmann executed

a deed to McCandless, Lane and Aluli which recited

that "by agreement dated October 30th, 1916, Frank

0. Bertelmann agreed to convey four-ninths (4/9)

undivided interest in and to the lands hereinunder

set forth and described, to L. L. McCandless, and

two-ninths (2/9) undivided interest to the said lands

to John C. Lane and Noa W. Aluli, for services ren-

dered to him, the said Frank C. Bertelmann, by the

said McCandless, Lane and Aluli, as mentioned in

said agreement," and conveyed an undivided four-

ninths interest in the land in question to McCandless

and an undivided two-ninths to Lane and Aluli (Ex.

K). This is the deed under which the plaintiff Mc-

Candless claims a four-ninths interest in the land

in dispute. Aluli and Lane reconveyed their inter-
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ests to Bertelmann after this action was commenced

(Ex. L).

This action of ejectment was instituted on Janu-

ary 2, 1918, but Avas not brought on for trial till

February 1, 1927. Originally the plaintiffs were

Bertelmann, McCandless, Lane and Aluli, but the

two latter dropped out after their conveyance to

Bertelmann in 1926.

On July 25, 1922, Frank Bertelmann instituted a

suit in equity against the Lucases, Scotts, and others

as well as against McCandless, Lane and Aluli,

charging the latter with fraud and seeking to re-

cover the land from the former (Ex. 6) . Demurrers

Avere sustained and the suit dismissed {Bertelmann

vs. Lucas, 7 Fed. (2nd) 325).

The plaintiffs, by their action, claim the entire

land against the defendants, Bertelmann 5/9 and

McCandless 4/9. Their contention being that Ber-

telmann never parted with the title to the one-ninth

given to him by the will of his father and that as the

sheriff's deed was void and the mortgage is out-

lawed, he is entitled to get that part of the land back

without paying the debt that he owes Mrs. Lucas.

The other eight-ninths are claimed on the theory

that Frank performed the conditions prescribed in

the third article of the will, and that as Mrs. Lucas

refused the tender they are entitled to recover the

land although the tender has not been kept good and

they have paid nothing for the land. In other words,
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the claim of the appellants is that they are now en-

titled to recover the title and possession of the lands

in controversy without paying anything for them,

and free and discharged of a debt of $9,875.00 with

interest thereon for twenty-seven years at 10 per

cent per annum, but with damages against the de-

fendants for the detention of the land in the sum of

$242,G06.00.

The extreme modesty of these claims is such as

might well cause an}^ court to prick up its ears and

look carefully into the case.

Mary N. Lucas claims that she owns eight-ninths

of the land in fee simple. Seven-ninths she claims

to own by purchase from five daughters and two sons

of the testator. Frank Bertelmann's original one-

ninth she claims under the sheriff's deed of 1903

(Ex. 7), or, if that deed was void and conveyed no

title, she is a mortgagee in possession under an un-

redeemed mortgage which has become outlawed.

The appellees claim that Frank Bertelmann never

performed the conditions prescribed by the third

article of the will; that Frank did not "furnish,

produce or raise the necessary amount to pay" his

sisters and shortcoming brothers ; that those condi-

tions, by reason of the death of Catherine Scott, be-

came impossible of strict and literal performance;

that the tenders which were made with the money

of Mr. McCandless were made to the wrong parties

and were therefore legally ineffective; that even if
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the tenders were made to the proper parties they did

not constitute performance of the conditions of the

will because the acceptance of the tenders (which

were made pursuant to the agreement of October 30,

1916, Exhibit 1), would not have obtained all the

land for Frank Bertelmann, the son of the testator,

as contemplated b}^ the will, but only three-ninths

thereof, since six-ninths would have gone to Mc-

Candless, Lane and Aluli; and that the tenders to

Mrs. Lucas and the guardian of the Scott children,

even if they ever were eifective, have long since lost

their efficiency because they were not kept good.

ARGUMENT

I.

Before taking up the questions Avhich we regard

as going to the merits of the controversy we desire

to refer to some incidental points which have been

injected by the brief for the appellants. The lack

of logical arrangement in that brief and the scat-

tered repetitions make logical sequence in replying

to it rather difficult.

A.

As to the Form of the Deeds Under Which Mrs.

Lucas Claims.

On page 5, and other pages of the brief for the

appellants, it is said that the deeds of the five daugh-

ters and two sons of the testator under which Mary
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N. Lucas claims title were warrant}^ deeds. On

page G9 of the brief it is said, "The daughters' deeds

contained the warranty that their interest was a fee

simple interest subject to nothing except the lease."

We dispute all that.

The deeds were all in the same general form. They

purported to convey "all of my right, title, interest

and estate, claim and demand, vested or contingent,

present or prospective in law or in equity" to the

grantee. Two of them contained the word "un-

divided" before the word "right." One of them (Ex.

J) used the phrase "forever quitclaim." None of

them purported to state the nature or quantity of

interest which was being conveyed, but they specifi-

cally referred to the will of Christian Bertelmann,

thereby giving notice to the purchaser of the defeasi-

ble nature of the title. Each contained a covenant

against incumbrances, except the lease to the

Kilauea Sugar Company. Four of them contained

a general warranty clause, and one of them (Ex. J)

contained a special warranty.

We contend that they were mere quit-claim deeds

and that the covenants of warranty were not opera-

tive because there was nothing for them to operate

on. In other words, such a covenant in a quit-claim

deed amounts to nothing because it warrants noth-

ing. The deeds in this case merely conveyed to Mrs.

Lucas whatever "right, title or interest" the several

grantors had. If the grantors' title had been de-
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feated by a son performing under tlie will Mrs.

Lucas would have had no action for breach of cove-

nant against the gi^antors.

"If a deed purport to convey merely the right, title

and interest of the grantor in and to the land de-

scribed, instead of the land itself, the covenants in

the deed will be limited to the right or interest which

the grantor then has in the premises, and will not

be broken, even though the grantee be ousted by a

paramount title."

8 A. «& E. Enc. Law, 71, quoted Avith approval
in White vs. Stewart, 62 S. E. (Ga.) 590.

"The covenant of warranty applies to the estate

conveyed, and cannot enlarge that estate. If the

deed couA^eys merely the grantor's interest in the

land, a covenant of 'general warranty in it is lim-

ited and restricted to such interest, and does not

Avarrant the land against a superior title in an-

other."

1 Jones, Keal Prop. Sec. 894.

In Baker vs. Sherman, 50 Atl. 633, 635, the court,

referring to a prior case, said "That Avas an action

on covenants of title and warranty in a quit-claim

deed, and it was held that the covenants did not en-

large the grant, but were onlj^ coextensiA^e Avith it,

and that, if the grantor had no interest in the land,

the covenants ivere of no value.''
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See also,

Hanrick vs. Patrick, 119 XJ. S. 156

;

Van Rensselear vs. Kearny, 11 How. 297, 322

;

Reynolds vs. Shaver, 27 S. W. (Ark.) 78;
Bumpass vs. Anderson, 51 S. W. ( Tex. ) 1103

;

Allison vs. Thomas, 14 Pac. (Cal.) 309;
CoUe vs. Barringer, 88 S. E. (N. C.) 518.

The habendums, "with all the rights, privileges

and appurtenances thereto belonging," referred, of

course, to such as belonged to the land, or the inter-

est therein, which was conveyed. The words "claim

and demand therein^' constituted merely tautology

and added nothing to "right, title and interest."

The pajTnent of the $5,000.00 as provided in the

Bertelmann will, and referred to in plaintiffs' brief,

was in no sense a right, privilege or appurtenance

belonging to the land. In fact, it was not a right at

all. It was an obligation imposed by the will upon

the daughters and shortcoming sons. A "right," of

course, is something that can be enforced. The

daughters had no poAver to require any of the sons

to perform the conditions of the will. Nor was it in

any sense an interest in the land which Avould pass

with a mere deed of the land. As a matter of fact

the obligation of the daughters to accept pa^^ment

from a performing son was not in any proper sense

a right which could be assigned or transferred at all.

The executorj^ devise, which the court held in the

Kahilina case was given to the performing son or

sons by the third article of the will, gave to them
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the rUjlit to defeat their sisters' interests iu the land

and imposed upon the daughters the corresponding

duty or ohligation to accept the $5,000.00 when it

should be offered to them.

"A right is a claim or title to or interest in any-

thing whatsoever that is enforceable by law."

Bailey vs. Miller, 91 N. E. (Ind.) 24, 25.

" 'Eight' is defined in the law as 'an enforceable

claim or title to any subject-matter whatever.' "

HaiJiorn vs. Robinson , 56 Atl. (Me.) 1057,

1059.

Webster says, "A legal right is the legal conse-

quence of a given set of circumstances. The person

having the right is the person of inherence, and

any person against Avhom the right runs or upon

whom a correlative duty falls is the person of in-

cidence."

In the case at bar the right to terminate the inter-

ests of the Bertelmann daughters inhered in any son

who would perform the conditions of the Avill, and

a correlative duty to accept performance was im-

posed upon the daughters who had no choice in the

matter.

Clearlj^ therefore, those deeds did not assign or

purport to transfer to Mrs. Lucas the obligation to

accept from any performing son the $5,000.00 pay-

ment. The duty to make such payment and the obli-

gation to receive it rested just where the will had
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placed them. The terms of the Avill were not altered

in any way by those conveyances.

The deeds of the sons Christian and Henry (Exs.

E and F) were in the same general form as those of

the daughters but Avith an additional clause which

purported to transfer their right to exercise the

executory devise and perform under the will. That

clause Avas held by this court in Lucas vs. Scott to

be inoperative.

B.

Alleged Estoppel of Mrs. Lucas hy Preventing Frank
Bertebnann from Performing.

The appellants contend (Brief, p. 87) that "The

Lucases, because the}" have done everything that

they reasonably could do to prevent appellant Frank

Bertelmann from performing, are estopped to deny

that fee simple title vested in appellant Frank Ber-

telmann on October 30, 1916, by a strict and literal

performance of the conditions of his father's will,

and their lessee, Kilauea Sugar Company, is bound

by their estoppel."

This appears to be an admission on the part of

the appellants that strict and literal performance

of the conditions prescribed in the third article of

the will had not been made.

Appellants' argument seems to be to the effect

that Frank was prevented from performing (1) by

reason of circumstances in connection with the pur-

chase by Mrs. Lucas at the sheriff's sale in 1903, now
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held to be fraudulent, and (2) because of tbe sup-

posed interference by the husband and agent of Mrs.

Lucas with Bertelmann in his attempts to get finan-

cial assistance.

We contend that there is no substance to either

claim.

The finding of the trial court that Mr. Lucas had

committed a fraud upon Bertelmann in connection

with the sheriff's sale was a surprising one. Pi'ank

Bertelmann had obviously prevaricated in connec-

tion with the alleged non-service of summons in the

Washington Mercantile Comi^any case. His fii'st

version was that he was on "the coast" at the time

that servcie of summons was claimed to have been

made (Trans, p. 650), but in this case he testified

that he was not on the coast, but on the island of

Hawaii (Trans, pp. 500-502). The entire testimony

shows him to be shift}^, garrulous and unreliable.

His version of the conversation which he had with

Mr. Lucas on the street corner on the morning of the

sheriff's sale was not corroborated. The version of

Mr. Lucas of that conversation was much more prob-

able than Frank's (Trans, pp. 710-712). Notwith-

standing the fact that the burden of proof was on

Bertelmann, as plaintiff, the trial court found the

fact in his favor. However, Ave are obliged to bow

to that finding.

But the point we desire to make is that the trans-

action with reference to the sheriff's sale had no
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relation whatever to Frank's endeavors to raise

money in 1916, for the purpose of making tenders in

performance of the conditions of his father's will.

On page 89 of appellants' brief it is said, "It must

be remembered that the deed jjurported to convey

what Frank would have acquired by exercise of his

executory devise." We dissent from that view. The

sheriff's deed (Ex. 7) recited that Frank's interest

in the land was a one-third interest "after the ex-

piration of the lease to Kilauea Sugar Company for

twenty-five years from the first day of November,

A. D. 1890." But the deed in fact purported to con-

vey "all the right, title and interest of the said F. C
Bertelmann in and to the said property as above

described." That interest was, of course, an un-

divided one-ninth. The executory devise being of a

personal nature and not transferable, it could not be

sold upon execution.

Whether that deed was void, voidable or valid it

could have had no effect upon Frank's efforts to ob-

tain money thirteen years later. The transaction

between Frank, McCandless, Lane and Aluli in 1916

shows that the existence of the sheriff's deed had no

effect whatever. Neither does it appear that the

failure of Frank to obtain money from other sources

was due to the sale and conveyance by the sheriff.

The other point sought to be made in this connec-

tion by the appellants is based on the testimony of

Mr. McCandless. It is said that Mr. Lucas com-
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plained that McCaudless was interfering witli his

affairs (Brief, p. 91), and that he said to Aluli that

^'If I knew that McCandless was going to advance

the nionej'^ I would have also stopped him as I have

stopped others" (Brief, p. 93). That the complaint

made by Mr. Lucas had no effect, and could have had

none, aj^pears from the undisputed fact that the

agreement of October 30, 1916, had already been

signed by the parties. In connection with the state-

ment made to Aluli, attention ma}^ be called to his

further testimony that at the meeting at McCand-

less' office on the morning of October 30, Lucas asked

no one not to help Frank Bertelmann (Trans, p. 39).

The trial court took occasion to refer to ''the ac-

tivity of Mr. Lucas in 1916 to prevent Frank raising

am^ money to make the tender" (Kecord, p. 128) . If

that was intended to be a finding of fact it was not

sustained by the evidence as the Supreme Court

pointed out in its opinion (Record, pj). 234-236).

The statement said to have been made by Charles

Lucas was a mere boastful remark which had no

probative value. AVe contend that the Supreme

Court was right in holding that there Avas not more

than a scintilla of evidence that Mrs. Lucas, through

her agent or otherwise, prevented or attempted to

prevent Bertelmann from obtaining mone}" with

which to make valid tenders.

In order that Lucas could have attempted to pre-

vent Frank Bertelmann from obtaining the money
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on any such plan as he finally arranged with Mc-

Cauclless—or any other plan as far as that is con-

cerned—Lucas must necessarily have known or been

informed that Bertelmann and his associates were

trying to raise the money. There is absolutely no

evidence in the record to that effect, and it cannot

be assumed in the absence of such evidence that

lAicas had any infornuation as to what was going on.

In the absence of such information it was impossi-

ble that Lucas could have been active in frustrating

any plans that Bertelmann or his friends may have

had in mind.

Bertelmann testified that Breckons, Lane and

Charley Marquis had all tried to raise the money for

him, but without success (Tr. p. 435). There is no

evidence in the record that Lucas knew that those

gentlemen, or any of them, were active in Frank's

behalf, or that he made any attempt to call them off.

Aluli testified that Bertelmann and Lane had also

consulted Mr. Shingle and Mr. Marx with reference

to getting some money (Tr. p. 58), and that Frank

had told him that he had tried to get the necessary

money from his uncle on Kauai, and from Mr. Dill-

ingham and Mr. Cooke, all Avithout success (Tr. pp.

62, 63 ) . But here again there is not* a scintilla of

evidence that Mr. Lucas knew or had any informa-

tion that any of the parties mentioned had been

approached by or on behalf of Frank Bertelmann,
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much less that Lucas attempted to dissuade any of

them from putting up any money.

This agitation about Lucas trying to prevent Ber-

telmann from raising money is a mere myth Avhich

hard-pressed counsel are endeavoring to turn into

reality.

The rule in Hawaii is that in order to sustain a

finding of fact there must be more than a mere scin-

tilla of evidence to support it.

Scott vs. Tobacco Plantation^ 21 Haw. 493

;

Holstein vs. Benedict, 22 Haw. 441

;

Makainai vs. Lalakea, 25 Haw. 470.

The evidence is uncontradicted that Bertelmann

did obtain the use of McCandless' money iDursuant

to the agreement made between them and that

money was used for making tender to Mrs. Lucas

and the Bishop Trust Comj)any. What then did the

Lucases frustrate?

C.

As to Mrs. Lucas Being in Hiding.

Appellants contend that Mrs. Lucas was in hiding

at the time Bertelmann desired to make tender of

the money, and the trial court said, "The evidence,

circumstantially at least, clearly shows that Mrs.

Lucas was concealing herself for the purpose of

avoiding the tender until after October 31, 1916"

(Brief, p. 15).

Aside from the rule of law that a tenderee cannot

acquire any rights by absenting himself at the time
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a tender is to be made, we contend that the finding

of the trial court was a mere gratuitous one. The

evidence is uncontradicted that Bertelmann, accom-

panied by McCandless, his attorney Aluli and others

went to both of the residences of Mrs. Lucas on

October 30th and 31st and November 3rd and made

a tender on each occasion. On the first visit Mrs.

Lucas' husband and agent was at home, on the sec-

ond occasion Mrs. Lucas' son was at home, on the

third occasion Mrs. Lucas herself was at home

( Trans, pp. 71, 80, 82 ) . No attempt had been made

to make an appointment Vvdth Mrs. Lucas on either

of the first two occasions and there was no evidence

to shoAv that Mrs. Lucas expected the visitors. But

on the third occasion Avhen an appointment had been

made by 'phone Mrs. Lucas was present. On that

state of evidence it is going rather far to say that

Mrs. Lucas was hiding or concealing herself in order

to avoid the tender. But supposing that Mrs. Lucas

Tvas purposely away from home on the two occa-

sions, what did Bertelmann lose by it? On October

30th the tender was made to Mrs. Lucas' husband

and agent and there was no need of making the sub-

sequent tenders. This entire discussion in regard to

Mrs. Lucas being in hiding is bootless and imma-

terial.
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D.

Our Contention Concerning the Deeds of Christian

and Henry Bertelmann.

On page 53 of appellants' brief it is said, "Appel-

lees' counsel made tMs contention (that Chris and

Henry were shortcoming sons) also consistently

claiming that having given the Avarranty deeds and

having f)urported by the last clause thereof to con-

yey their contingent executory debases, they were

estopped from performance so far as the Lucases

were concerned."

On page 70 of that brief it is said, "Furthermore,

the appelles Lucases have conetnded from the be-

ginning in this case that Henry and Christian were

shortcoming sons because they were estoi)ped by

their deeds to Mary Liicas." And on page 70 of that

brief it is said, "These two deeds were vrarranty

deeds purporting to convey to Mar}^ Lucas the execu-

tory devises. The Lucases have always contended

that these deeds at least estopped the sons from i^er-

forming against them."

It is very true that we have ah\'a3\s contended that

Henry and Chris Bertelmann, as well as Frank,

were shortcoming sons, but we have not contended

that thej" were estopped by reason of the warranty

clauses in their quit-claim deeds. Our position has

at all times been that all three of the sons were

shortcoming because each of them had parted with
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his interest in liis fee-simple one-ninth interest and

thereby disabled himself from acquiring title to all

the land in accordance with his father's desire as

expressed in the will. They were shortcoming also,

of course, by reason of having failed to produce,

furnish or raise the money Avith which to pay their

sisters.

E.

Alleged False Statements in the Agreed Facts in

Scott vs. Lucas.

On page 45 of appellants' brief it is said, referring

to Scott vs. Lucas, that "This submission contained

two false statements of the facts," and that "a de-

cision based upon an erroneous statement of facts

which presents an untrue picture to the court should

not be considered or treated as stare decisis."

The two facts referred to are, (1) that Mary

Lucas had obtained Frank C. Bertelmann's interest

in the land by foreclosure of a mortgage, and (2)

that Mary Lucas had acquired appellant Frank C.

Bertelmann's executory devise as well as his defeasi-

ble fee by virtue of the sheriff's deed.

There were no false statements of facts in the

agreed submission in the case of Scott vs. Lucas, and

we regret to have to say that counsel for the appel-

lants know that no such false statements were made.

The truth is that in that case there was no state-

ment to the effect that Mary X. Lucas had acquired
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Frank Bertelmann's interest in tlie land by fore-

closure of mortgage. This point was threslied out

and made clear when this case was argued in the

Supreme Court of Hawaii wherein the original

agreement of submission reposes. Doubtless this

statement can be verified by reference to the files of

this court in that case.

As to the further contention that there was a

statement in the submission in that case that Mrs.

Lucas had acquired Frank Bertelmann's executory

devise as well as his defeasible fee by virtue of the

sheriff's deed, the facts are these : There was a gen-

eral statmeent that Mrs. Lucas had acquired all of

Frank's interest in the land by the sheriff's deed, but

no mention was made of the executory devise as

such. A copy of the deed, which purported to convey

all of Frank's right, title and interest Avas attached

to and made a part of the submission as Exhibit K.

So far as the statement of facts was concerned it

was accurate and correct. Whether or not the

sheriff's deed could have passed title to the execu-

tory devise was a matter of law. This court held

that it was not alienable.

F.

As to the Time for Performance Under the Will.

On page 54 of appellant's brief it is said that

"Frank has his whole lifetime within which to per-
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form .... and has up until the time of his death

within which to perform."

In this connection the case of Finlay vs. King's

Lessee^ 3 Peters 346, is cited as holding that if an

estate be given on a condition for performance of

which no time is limited the devisee has his life for

performance. We submit that cases in which no

time for performance was specified are not in point

because here the time for performance was limited.

It is clear enough by the terms of the third para-

graph of the will that the conditions could be per-

formed only within a year after the expiration of

the lease. We believe that view was entertained by

this court when the case of Lucas vs. Scott was be-

fore it.

In the third article of the will the testator ex-

pressed his intention that "at the expiration of the

twenty-five year lease" the lands should "befall to

his sons, on the condition, however, "that at such

time these my sons or son shall pay" to each daugh-

ter the sum of $5,000.00. Provided also that "in case

one or two of my sons should be at that time, or

within a year from that time" unable to pay each

daughter his share of the money the other son or

sons might perform the condition.

All this makes it very clear, we submit, that per-

formance of the condition by payment of the money

must have been done, if at all, within the year.
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G.

As to the Decree Pro Confesso

Appellants also contend (Brief, p. 69) tliat the

living claugMers and tlie son Cliristian Bertelmann

are forever barred from "raising tlie question that

payment was not oifered to the proper person," be-

cause of the entry of a decree pro confesso against

them in the equity suit brought bj^ Frank Bertel-

mann (Exs. 6 and X).

We contend that the valditiy of the tenders and

the rights and responsibilities of the respective

parties Avere determined in October, 1916, and that

they were not affected by the occurrences of Julj^,

1922. Whether or not her grantors had a right to

assert claims to money in that case in no manner

concerned Mrs. Lucas. That suit went off on de-

murrer (7 Fed. (2nd) 325), and the bill was dis-

missed. Nothing, therefore, was decided against

Mrs. Lucas' grantors, but even if it Avere otherwise

as to them, certainly no rights of Mrs. Lucas were

in any way prejudiced by that suit since she was

one of the successful demurrants.

II.

We contend that none of the points hereinabove

discussed are vital to the case. We now propose to

discuss briefly what we conceive to be the important

and decisive points.
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1.

Frank Bertelmann Was a SJiortcoming Son and

Failed to Perform the Conditions Prescribed

in the Will.

Frank was a shortcoming son because lie had let

his original one-ninth share slip through his fingers.

In 1916, as now, Mary X. Lucas was in possession

of that interest either under the sheriff's deed or as

a mortgagee in possession, depending on whether

the sheriff's deed was void or merely voidable. We
will discuss that question later. If the deed was

void the law will relegate Mrs. Lucas to her rights

under the mortgage upon the principle that one

cannot eat his cake and have it, too. Having thus

lost his original fee simple interest in the land, he

could not have acquired all the land in accordance

with the intent of his father's will even if he made

valid tenders for the purpose of obtaining title to

the other eight-ninths. But aside from all that

Frank did not perform the conditions of the will.

We respectfully dissent from the view expressed

by the Supreme Court of Hawaii (Record, pp. 225,

226) that "There is nothing in the will before us

that expressly or by fair implication limits the per-

forming son to the use of his own money in making

the payments to the daughters and shortcoming

sons If instead of obtaining permission to

use McCandless' money for the purpose of making
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tlie tenders Frank Bertelmann had stolen the

money, we find nothing in the will that would have

justified a refusal to accept it because it had been

obtained unlawfully and Avas therefore not his

nione}^"

The intent of the testator obviously was to encour-

age and promote industry and thrift on the part of

his sons and not robbery or larceny.

The observation made by the Sui^reme Court can

hardly be reconciled with the view expressed by this

court (239 Fed. at p. 456) that "It was strictly a

family scheme, one purpose of which may have been,

and probably was, to offer an inducement to the

sons to practice habits of industry and economy, so

as to accumulate the money requisite for the pur-

pose of the other interests when the time should

come for the exercise of their option."

The uncontradicted evidence in this case show^s

that Frank Bertelmann did not "produce, furnish

or raise" one single dollar of the $40,000.00 Avhich

was used for tendering to Mrs. Lucas and the Scotts.

The trial court said "The evidence shows that

Frank Bertelmann, plaintiff, never accumulated any

substantial amount of money or assets in his o^vn

right" (Kecord, p. 139), also, "Taking into consid-

eration the situation as disclosed by the exhibits and

testimony as well as the pleadings herein, the court

finds that Mr. McCandless agreed to use his credit

and money obtained by his own credit to obtain five-
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ninths of the fee for Frank Bertelmann and four-

ninths of the fee for himself, McCandless" (Kecord,

p. 140).

The third and fourth articles of the will make it

as clear as language could make it that a perform-

ing son, in exercise of his executory devise, and in

order to defeat the interests of his sisters and short-

coming brothers, was obliged to pay $5,000.00 to

each of them. The expressions in the will are ''shall

pay too each one of my daughters," and "&?/ paying

.... to my shortcoming son or sons the same amount

of $5,000.00 each, being the same share as loill J)e

paid to my daughters."

It is obvious that a son who failed to furnish, pro-

duce or raise and pay the money was a shortcoming

son.

The word "shortcoming" is defined in the Stand-

ard Dictionary as "A failure of full performance;

remissness in duty; delinquency;" and in Webster's

as "Neglect of, or failure in, performance of duty."

The evidence shows that Frank failed of full per-

formiance of what his father declared to be his "wish

and will," and that he was remiss in duty, neglectful

and delinquent. His father contemplated and re-

quired thrift. Frank was not thrifty. The will re-

quired, as pointed out by this court, that a son to

perform should "accumulate the money requisite for

the purchase of the other interests when the time

should come for the exercise of their option."
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In several places in appellants' brief it is said

that Prank raised, produced and furnished the $40,-

000.00 in compliance with the requirements of the

will. The evidence of Frank himself and of Aluli

shows that Frank was utterly unable to raise, pro-

duce or furnish the money necessary to pay even one

of his sisters or brothers; much less all of them.

The evidence is uncontradicted that the money re-

ferred to was raised, produced and furnished only

and solely by L. L. McCandless who borrowed it

from the First National Bank on his own credit.

He did not even loan it to Frank but merely allowed

him to use it for the jKirpose of making tenders

under an agreement (Ex. 1) with Frank by which,

if the tenders were valid and had been accepted, he

(McCandless) would have thereby acquired, and

thought he had acquired by deed from Frank (Ex.

K) an undivided four-ninths interest in the lands.

The nature of the transaction between Bei^tel-

mann and McCandless is fully explained in the bill

in equity Avhich was sworn to by Frank himself

(Ex. 6). In Paragraph XVII of the bill he ex-

plained that, not having the money he had tried to

raise it on loan but failed, and that on October 30,

1910, he made the agreemjent with McCandless, Lane

and Aluli; and in paragraph XVIII he explained

that there was no risk involved on McCandless' part

since "the money was not to be parted with unless

the title was acquired to the land;" and ''he was
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not to be allowed to have the money to spend for any

purpose" that "Mr. McCandless agreed, not to part

Vv ith his cash, but to make pa3Tnent or tender. He

was not to lose control of his money if the tender

was not accepted;'' and that "McCandless reserved

the right to withdraw said money after it was de-

posited, any time he saw fit." That was corroborated

by McCandless' testimony in this case. It was also

made clear by the terms of the agreement of October

30, 191 G. By that agreement McCandless did not

agree to loan the money to Bertelmann. He agreed

that he himself, as "party of the second part," would

"make the payment and or tender of the said sum of

Forty Thousand Dollars ($40,000.00), more or less,

to the said sisters and brothers of the said party of

the first part and or to Mary X. Lucas," etc.

Frank never acquired or obtained that money even

upon loan. It never ceased to be McCandless'

money. Every time the money went out of the bank

it was primarily in charge of an official of the bank.

Aluli merely had the use of it for the purpose of

going through the formalities of an attempted tender

which everybody knew before they started out was

to be a mere piece of acting and that the tender

Avould never be accepted. The plaintiffs' own con-

tention was that Mrs. Lucas was trying to evade a

tender.

Under these circumstances it is not less than ab-

surd for counsel to contend that Bertelmann raised.
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produced or fiirnislied or offered to pay tlie money.

He was nothing more than a stage-hand or super-

numerary in the play. He had no money—borrowed

none— raised none— produced none— furnished

none.

To hold that the terms of the will had been com-

plied with and that the "sincere wish and will" of

the testator has been accomplished would be making

an utter farce of the third article of the will and a

football of the testator's intention.

It would be to permit a stranger to perform the

conditions of the will—to acquire the executory de-

mise—in face of the decision of this court in Lucas

vs. Scott that it was "the testator's purpose to ex-

clude strangers from participating in that right of

purchase."

If any one performed the requirements of the will

it was McCandless, and not Bertelmann.

This point really settles the whole case, and on

this point alone even if there were nothing else in

the case, the defendants were entitled to judgment

as to eight-ninths of the land.

2.

It Was the Testator's Intention That a Performing

Son Should Acquire Not Less Than All

the Lands.

We have alreadj^ pointed out that it was the tes-

tator's desire and intention that a son, in order to
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comply with the terms of the will, pay $5,000.00 to

each daughter and each shortcoming son and there-

by become entitled to "enter in full possession of

all miy lands," it being his intention that the per-

forming son or sons should have "a right to buj^ the

Tvhole of my lands now leased to Kilauea Sugar

Company" (Record, pp. 308, 309).

Had the tenders, if properly made, been accepted

Frank would not have acquired the right to "enter

in full possession of all my lands," as contemplated

by the testator, for the acceptance of the tenders, if

valid, would have given Ftank only a three-ninths

interest in the land under the agreement of October

30, 1916. Judgment for the plaintiffs in this action

would give Frank only a five-ninths interest. But

this court said in Lucas vs. Scott that the will "is

suggestive of the testator's purpose to exclude

strangers from participating in that right of pur-

chase, and to confine it to his sons."

The trial court well said "The only difference be-

tween that case (Lucas vs. Scott) and the case at

bar is one of form and not of substance. In the

case at bar Frank assigned a four-ninths undivided

interest before he got the use of the money ; and the

tender was expressly for the purpose of perfecting

this assignment of interest. It is difficult to see

how this can be said to be any more a performance

of the conditions of the will than was the situation
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l^resented by Mrs. Lucas in the Lucas vs. Scott case"

(Record, p. Ul).

The Supreme Court took the same view, saying

"As we have already concluded, we gather from the

will of Christian Henry Bertelmann that it was not

his intention that either strangers, or a son acting

in behalf of strangers, should exercise the right to

defeat the title vested by his will in his daughters

and shortcoming sons'' (Record, p. 229), also, "If it

had been the intention of the testator that a per-

forming son should have the privilege of purchasing

a portion only of the interests that Avere subject to

defeasance, he would have expressed himself very

differently" (Record, p. 231).

The local courts are therefore in harmony with

this court on the point that goes to the real merits

of the case. On this vital point the judgment should

be affirmed.

«>

The Tenders Should Have Been Made to the

Daughters and Not to Their Assignee.

In view of the conclusive nature of the two i^re-

ceding points it is hardly necessary to discuss the

question of the validity of the tenders to Mrs. Lucas

for the reason, as stated by the Supreme Court

(Record, p. 233), "If the tender had been made to

these brothers and sisters instead of to Mrs. Lucas

it would have been atHicted with the same infirmities
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as was the tender to her and woukl therefore have

been equally unavailing."

The argument of counsel for the appellants that

tender would properly be made to the assignee of

Frank's sisters and brothers seems to be based

largely on the assumption that the relation between

Frank and his sisters and shortcoming brothers was

that of vendor and purchaser and that Frank had

an option to buy.

It is true that the word "buy" was used in the will,

but it seems to us to have been an inaccurate use

of the word unless it is capable of a broader mean-

ing than we are aware of. It can hardly be regarded

as having been used in its ordinary sense—as in

"buy and sell" or "purchase and sale." A purchase

and sale necessarily involves a voluntary meeting

of minds and agreement on the part of at least two

persons Avhereby they agree upon the price to be

paid upon the transfer of title to property. The

will in the case at bar contemplated nothing of the

kind. The will created contingent executory devises.

It conferred a right on a performing son and im-

posed an obligation on the daughters and short-

coming sons. The right thus conferred on a per-

forming son by which he might convert an executory

devise into a fee simple title was the right to termi-

nate a defeasible title by performance of a condition.

Such a situation bears little or no resemblance to a

purchase and sale.
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We submit that the contention of the appellants

(Brief, p. 43) that tender is properly made to "the

person holding the defeasible title" is unsound

under the circumstances of the case.

The purchaser takes title to a defeasible estate

in land subject to performance of the exact condition

which would have defeated it in the hands of the

original owner. The transfer of the interest could

not change the terms of the instrument which

created the defeasible estate. In other words, the

purchaser takes title subject to the performance of

the condition prescribed.

2 Washh. R. P. (4th Ed.), p. 23.

mills vs. Dils, 100 N. E. (Ind.) 1047.

We also contend that the Supreme Court was

right when it said "As we have already observed,

Mrs. Lucas and the Scott heirs are entitled to the

same construction of the Avill to which the daugh-

ters and shortcoming sons would have been entitled

had they not conveyed their interests" (Kecord, p.

232). The testator's intention is, of course, to be

ascertained as of the time the will was made and

that would not change from time to time according

to the personnel of litigants.

The decision of this court in Lucas vs. Scott to

the effect that the right to perform the conditions

prescribed by the will was personal to the testator's

sons and could not be assigned to a stranger, and

the reasoning by which that conclusion was reached,
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leads inevitabty, we believe, to the further con-

clusion that the payment of the money could only

have been made to the daughters and shortcoming

sons personally. That was all part of the "family

scheme" which the court so clearly pointed out was

the basis of the will.

That conclusion is also supported by the language

of the Avill itself. By its very terms the conditions

could be perfromed only by payment to each of the

brothers and sisters personally of the sum of

$5,000.00. In the third article of his will the testa-

tor stated this requirement not less than four times,

viz: (1) "Shall pay to each one of my daughters or

surviving daughters the sum of fifie thousand dol-

lars;" (2) "to pay to each one of my daughters or

surviving daughters his share of the $5,000.00;*

(3) "by paying to each of my daughters or surviving

daughters the amount aforesaid of $5,000.00," and

(4) "by paying .... to nxy shortcoming son or

sons the same amount of $5,000.00 each." That the

testator did not say "shall pay to each one of my
daughters and shortcoming sons, their heirs or as-

signs, the sum of $5,000.00" is a clear indication that

he intended that they should personally receive it.

The ruling made in the Kahilina case to the effect

that each child took one undivided ninth interest in

fee paved the way to the sale of their respective

interests by seven of the children. But that fact did

not have the effect of altering the provisions of the
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will concerning the performance of the conditions.

Those were unalterably fixed by the testator.

Again, the will shows upon its face that the tes-

tator well knew the proper use and meaning of the

words "heirs and assigns," for in the fourth article,

referring to the sale or leasing of the lands, the

testator said, "The money deriving from said sale

or lease will be equally divided amongst my children

or their lawful heirs and assigns," etc. We submit

that the conclusion is inescapable that had the tes-

tator intended that the mone}^ could be paid to an

heir or assign he would have expressed that intent

by an expression similar to that used by him in the

fourth article. There can be no doubt but what the

testator considered that he had definitely secured

to each daughter the sum of $5,000.00, and imposed

the obligation on each of them to receive it from a

performing son or sons. Judge Frear in his argu-

ment in the equit}^ case (to whose brief Ave beg to

refer) pointed out that, subjecting the thing to prac-

tical tests, the courts were right in holding that the

conditions prescribed by the will must have been

performed strictly, and that means that pajTuent

of the money could only be made to the daughters

and shortcoming sons personally. Suppose Mrs.

Scott, instead of dying intestate, had left a will de-

vising her share of the land to her husband for life

with contingent cross-remainders to her three chil-

dren, to whom would payment have been made? The
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only logical conclusion is that the testator intended

what he expressly provided, namely, that payment

should be made to each of the daughters and short-

coming sons themselves. If, as decided by the Su-

preme Court, the heirs of Mrs. Scott were not

obliged to receive the money, and if, as decided by

this court, it was the testator's intention that the

executory devise to the sons could not be acquired,

and the right to defeat the daughters' interests could

not be exercised, by a stranger, then the obligation

to receive the money never passed to Mrs. Lucas and

performance of the conditions could only be made

by payment to the daughters and shortcoming sons

personally. By that means only could the plan of

the testator be effected.

It is contended by the appellants (Brief, pp. 39,

41) that it was held in the case of Bertelmann vs.

Kahilina, 14 Haw. 378, 380, that a performing son

could defeat the estates of the daughters and short-

coming sons by making payment "to them or their

heirs" of the prescribed sums. We contend that the

court in that case made no such ruling. The court

said that performance of the conditions would "di-

vest the daughters and shortcoming sons or their

heirs of any interests that they might otherwise have

either under the fourth item of the will or by de-

scent." The court did not say that performance

could be accomplished by payment to the heirs of a

deceased daughter or son.. What the court evi-
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dently meant was that payment to the daughters

would defeat the estates as against the daughters

and their heirs just as ijajnnent to the daughters

would defeat the estates in the hands of an assignee.

The words "or" and "and" are interchangeable

and convertible and sometimes synonymous.

McBryde Sugar Co. vs. Andrade, 22 Haw.
578;

In re Henderson, 21 HaAV. 104

;

Northern C. Co. vs. U. 8., 217, Fed. 33

;

Manson vs. Dayton, 153 Fed. 258

;

Clarhe vs. Andover, 92 N. E. (Mass.) 1013;

Hatjes vs. Hayes, 159 S. W. (Ky.) 544;
Empire R. Co. vs. Stratton, 126 Pac. (Col.)

1094.

The fact is that the question whether a perform-

ing son had the right to acquire a share in the land

by paying $5,000.00 to the heirs of a deceased daugh-

ter Avas not presented to the court in that case; it

was not considered at all; it could not have been

decided because all the daughters were then living,

and, being alive, they had no heirs ; and the time for

performance not having arrived, any question as to

the possible manner of performance was then noth-

ing more than a moot question. The court in the

Kahilina case decided only the tAvo questions which

Avere presented to it as above stated.

The case of Bland vs. Middleton, 22 Eng. Reprint

817, is cited on pages 42 and CO of appellants' brief,

and it is said to be the only case other than the Kahi-
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lina case on the question as to whom payment should

be made in performance of an executory devise.

The report of that case is so meagre that it is

unintelligible. It is said (Brief, p. 60) that "The

son tendered £50 to the purchaser of the land," etc.

The decision does not say so. Neither does it appear

from the report whether the payment should have

been made to the daughter or her assignee. That

case is of no value as a precedent in this case.

There is a paucity of authority on this precise

point, but what little there is supports our conten-

tion.

In so far as the rules concerning tender under an

option for the purchase of land are applicable to the

circumstances of this case the laAV evidently would

rquire tender of payment to be made to the daugh-

ters and shortcoming sons personally.

"The tender is properly made to the person

directed by the vendee to receive it; in case of the

assignment of the contract, to the original vendee."

36 Cyc. 701.

"As a general rule the tender of the purchase

money should be made to the vendor, or his duly

authorized agent, although the vendor has sold and

conveyed the property to another, between the time

of making the contract of sale and the tender of

payment thereunder."

39 Cyc. 1564.

In Frank vs. Stratford-Handcoch, 11 Pac. (Wyo.)
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134, Frank, the owner of certain land on April 4,

1901, made an agreement in the form of a lease, with

Henrietta Carlile-Kent, nnder which the latter went

into possession and remained in possession till

Grace McKenzie forcibly evicted her. The lease was

for a period of six months and gave the lessee the

right to jDurchase the premises for $5,000.00.

Frank conveyed the land to Mrs. McKenzie on

July 26, 1901, she having notice of the terms of the

lease.

Mrs. Carlile-Kent tendered the purchase price to

Frank on September 20, 1901, and demanded a deed

whcih Frank refused to give.

The suit was for specific performance and dam-

ages. The trial court entered a decree holding that

the deed to Mrs. McKenzie should be set aside ; that

Frank execute a deed to the plaintiff, and pay dam-

ages. The decree was reversed.

The Appellate Court held that Mrs. McKenzie's

(l,eed was not void, and that as the option to pur-

chase was without consideration it was revoked by

the conversance.

The court said, "A purchaser of real property,

with notice of a prior contract to convey the same to

another, takes it subject to the equitable rights of

the original contractor to a completion of his bar-

gain, and may be compelled in equiy to perform the

contract of his vendor; and upon a bill filed by the

original vendee against the vendor and such subse-
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qiient purchaser, the proper practice is to direct a

specific performance of the contract hj the subse-

quent purchaser, in whom resides the legal title"

(p. 13G)

"As the cause must be remanded for new trial, it

will be proper for us to say that we do not coincide

with the contention of counsel for plaintiffs-in-error

that the tender was made to the AVTong partj^, as-

suming that the agreement to convej^ was then in

force. Mrs. McKenzie was not a party to the con-

tract. Frank's conveyance to her would not have

released him from his obligations to perform the

contract, had it been incapable of revocation on his

part The object of the tender Avas to exercise

the claimed option within the time limited, and to

show an acceptance of the option according to its

terms; and, under the circumstances of this case,

had the option been a subsisting one, we are of the

opinion that the tender Avas properly made to

Frank, Avho had entered into the covenant to con-

vey; and thereupon both Frank and his~grantee,

Mrs. McKenzie, Avould haA^e become bound to make
the couAeyance." .... We are of the opinion that

the tender was properly made to Frank.

In Sizer vs. Clark, 93 X. W. (Wis.) 539, K. B.

Sizer, OAA^ner of the land, on March 2, 1897, made a

lease of same for one year with the right of reneAval

for tAvo years to Clark, and therein gave him the

right to purchase the land for $3,000.00.
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The action was for sumiaary possession on an alle-

gation that the defendant was holding over after the

expiration of the lease. The plaintiff was the execu-

trix of Susan H. Sizer. Judgment for defendant

was affirmed.

The evidence showed that R. B. Sizer conveyed the

land to Susan Sizer on March 29, 1897, she having

knowledge of the lease. Clark notified Sizer that he

was ready to accept a deed of the premises and to

pay therefor, and tendered to him the purchase

price.

The court said, "Counsel for the plaintiff contends

that, in order to make the optional agreement ef-

fectual the defendant should have made his tender

to Susan H. Sizer, to whom R. J. Sizer conveyed the

premises after making the lease. She took by quit-

claim deed, Avith full knowledge of all the facts, and

made no agreement herself. But, as indicated, the

covenants contained in the lease Avere therein made

expressly binding upon the parties thereto, and their

respective heirs, executors, administrators and as-

signs. R. J. Sizer was not released, however, from

his covenants and obligations to perform the con-

tract by conveying to his mother—Avhen the defen-

dant, prior to the expiration of the lease, expressed

to R. J. Sizer a wish to buy the premises at the price

named, he and his mother both became bound to

make conveyance. The making of the conveyance

and the payment of the price were to be concurrent
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acts. Under the agreement the price was to be paid

to R. J. Sizer by the defendant upon conveyance

being made to him whereby he would get the title

to the premises 'free and clear of all debts and

taxes'" (p. 541).

In Harrington vs. Barnes, 10 Cush. 106, Barnes

gave a bond to convey certain real estate to Harring-

ton on payment of $300.00.

Harrington assigned the bond to Barker. Barnes

conveyed the land to Goife and Goffe conveyed to

Cutting.

The court held that the condition of the bond was

that the conveyance should be made by Barnes him-

self to Harrington, but that i)ayment of the pur-

chase price could be made (or tendered) by Har-

rington's assignee.

Barker (Harrington's assignee) tendered the pur-

chase price to Barnes (the original owner of the

land) , and it was held to be a good tender. A verdict

for Barnes (defendant) Avas set aside.

Where a contract provides that the purchase

money shall be paid to the vendor or his assigns pay-

ment may be made to either, but where it provides

that it shall be paid to the vendor it must be paid to

him even though he has sold to another who had
notice of the vendee's rights.

Where, therefore, as here, the will provides that

payment shall be made to the daughters and short-

coming sons, tender to their grantee is not sufficient
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or effective. It is not a compliance witli tlie require-

ments of the vrill.

Opposite counsel invoke tlie common law (Brief,

j>. 61). But tlie common law is to be ascertained

from American as well as Englisli cases.

Ena vs. Ena, 18 Haw. 588, 591;
Dole vs. Gear, 14 Haw. 551, 561.

On pages 64 et seq. of the appellants' brief it is

contended that a mere tender in a case of this kind

is enough to transfer title. This assumes that a

valid tender was made. But aside from that, the

contention, followed to its logical conclusion, would

mean that by making a tender which was refused

Prank would, in an action of ejectment, be entitled

to recover the land without having paid anything for

it. The very unreasonableness of the contention

should be enough to condemn it as unsound so far as

this case at least is concerned. Simple justice would

require the plaintiffs to keep their tender good by

bringing the money into court so as to make it avail-

able to the defendants. If as a matter of law the

monej" was properly tendered to Mrs. Lucas then

she is entitled to receive it in lieu of the land in case

the plaintiffs were entitled to judgment.

The appellants' contention that the daughters and

shortcoming sons waived payment was not sustained

by the trial court. Frank never offered to make

payment to them at any time when he had the money

to offer them. When McCandless eventuallv fur-
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nished the money they were careful not to tender it

to the sisters or brothers for the reason, as ex-

plained 1)3^ Aluli, that they were afraid it would be

accepted (Trans, pp. 123, 124). And that, undoubt-

edly, would have been the case. Under such changed

circumstances the sisters and brothers would have

had the right to change their minds even if they had

previously told Frank that they would not accept it.

Frank's prior talk about what he might be able to

do they would have been fully justified in ascribing

to Frank's volubility. The substitution of money

for mere talk would have put a different complexion

on the matter.

The making of tenders of money by Frank to his

brothers and sisters, or any of them, and the waiver

by any of them of payment was too important a

matter to have been lost sight of, and the fact that it

had never been mentioned prior to the trial of this

action utterly discredits the story.

Aluli testified that Frank never told him that he

had made any offers or tenders to his brothers and

sisters (Trans, p. 540).

Frank's testimony in this case cannot be recon-

ciled with his sworn bill in equity (Ex. G). In para-

graph V of the bill Bertelmann averred that his

brothers and sisters had sold all their interests to

Mrs. Lucas so that none had any land to sell to him,

nor owned any land for which he was required by

the will to pay $5,000.00. In paragraph XYIII he
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averred tliat Aluli did ^'assist in making tlie tender

to Mary X. Lucas," and "did make a valid and legal

tender to the proper parties" (meaning Chas. Lucas

and Mary Lucas), also that Aluli "correct^ be-

lieved" that the vendee of the brothers and sisters

"was entitled to the payments." In paragraj^h XX
he complained that his associates had endeavored to

make him believe "that they had made a mistake in

making tender to Mary X. Lucas." That fact would

have brought out at once, and before the bill in

equity was prepared, the fact, if it was such, that the

brothers and sisters had waived tender, and it cer-

tainly would have been alleged in the bill in equity.

That nothing of the kind appeared, is, we submit,

practically conclusive of the falsity of Frank's testi-

mony in this case.

In other words, in his bill in equitj^ Frank swore

that tender had been legally and validly made to

Mrs. Lucas—not because his brothers and sisters

had tvaived payment—but because they had "sold to

Mary X. Lucas" their interests in the land and

"their rights to be paid the money due under the

will." That is entirelv inconsistent with the theorv

of waiver and substantial compliance now being re-

lied upon by the appellants in this case.

The stor}^ being inherent!}^ improbable, the trial

court was justified in not believing it.

AMiere the pajonent of money is a condition prece-

dent to the vesting of a title a mere declaration of
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the party who is to receive payment that he would

not accept the money will not excuse performance

or obviate the necessity of an actual tender of the

money.

Borst vs. Simpson
J
7 So. (Ala.) 814.

Appellants say (Brief, p. 71), citing 2 Page on

Wills, Sec. 1138, that one for whose benefit a condi-

tion is inserted may waive performance thereof if

his interests alone are involved. But in the case at

bar the interests of another, Mary N. Lucas, had

intervened.

Appellants contend that Mrs. Lucas waived pay-

ment to her assignors (Brief, pp. 37, 68, 70). But

that contention is based on the assumption that the

deeds under which she holds and claims title are

warranty deeds. We have already pointed out that

they were mere quit-claim deeds. All that Mrs.

Lucas obtained by those deeds were defeasible titles

to the land. There is nothing in any of them to

show that she assumed the obligation to accept the

money if it should be tendered to her by a perform-

ing son. She had the right to stand on the terms

of the will and to require a strict and literal com-

pliance therewith.

On page 103 of their brief the appellants say that

appellees' main cry in this case is "strict and literal

performance." May we be permitted to add that

that was the "main cry" of this court in Lucas vs.

Scott. It is said that the absence of a gift over was
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overlooked. There was no occasion for a gift over

in a case like this. The testator wished his children

to have the property given to them nnless one or

more of the sons should perform the conditions.

The estates given Avere defeasible upon condition

subsequent and by all the authorities the condition,

in order to defeat those estates, must have been

strictly performed.

4.

The Tenders, Even if Valid, Were Not Kept Good

and Therefore Lost Their Efficacy.

Even if McCandless had the right to perform

under the will by functioning through and in the

name of Frank Bertelmann, and even if the tenders

had been made to the proper persons, still, as the

testimom^ shows, the tenders w^ere not kept good.

The evidence of Aluli and McCandless shows that

after the monej^ vras returned to the bank on Novem-

ber 3, 1916, the tender was not kept good, but that

all relations with Mrs. Lucas were ended and the

loan at the bank was terminated (Trans, pp. 178-

182, 207, 208).

Bertelmann had no mone3\ The money used for

the tenders was borrowed from the bank by Mc-

Candless. While he had that money on loan it be-

longed to him and when he terminated the loan and

returned the money to the bank it ceased to be avail-

able.
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By this action of ejectment the plaintiffs-appel-

hmts are seeking affirmative relief based upon the

alleged legality of the tenders.

The law is clear that where, as here, a tender is

relied upon as a basis for affirmative relief by the

tenderer it must be kept good.

^gi^.C.L., p. 645;
38 Cycles;
Rice vs. Vaughn, 193 Pac. (Kan.) 176;
Archer vs. Miller, 218 Pac. (Cal.) 410;
Werner vs. Tuch, 27 N. E. (N. Y.) 845.

"T^Tien it is said that a tender must be kept good

it is not meant that the identical money tendered

must be kept; it is sufficient if the party holds him-

self ready to pay at all times. This rule must be

understood with the qualification that the readiness

to pay must be specific rather than general, that the

amount of the tender must be reserved by the debtor

from his general funds in readiness to be paid at any

time called for."

26 R. C. L., p. 648.

The evidence shows that the debtor, Bertelmann,

had no general funds out of Avhich to reserve the

necessary amount to make the pajTiients, and that

even McCandless, after he cancelled the loan and

returned the money to the bank, did not keep the

amount in reserve so as to be available at all times.

He exercised the right, Avhich Bertelmann averred

in his bill in equity that McCandless had, to with-
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draw the money at any time. Xo money was

brought into court.

In a case like this where affirmative relief is

sought the tender is not kept good unless the money

is brought into court. This is so even though a valid

tender had previously been made and the money

refused.

"At common law a tender could be made only be-

fore suit brought and then, to be available, the

money had to be paid into court and the fact

l^leaded. After suit brought a party might bring

money into court and pay the costs under a rule

granted, as a matter of course, before plea and under

a special order after plea."

Browning vs. Chaniherlain, 104 X. E. (N. Y.)

627.

See also.

Silver vs. Moore, 84 Atl. (Me.) 459, 464;

Grand Lodge vs. Clark, 127 N. E. (Ind.) 280,

282;
Amber vs. Davis, 282 S. W. (Mo.) 459, 464;
Andre ivs vs. Bank, 234 S. W. (Mo.) 518;
Rosenkrantz vs. Barde, 214 Pac. (Or.) 893,

896;
Rogers vs. Piland, 100 S. E. (X. C.) 181.

"It is true that we have held in actions of equita-

ble cognizance, where the plaintiff must rely upon

equitable principles to sustain his cause of action,

that it is sufficient to plead willingness to pay with-

out an actual bringing of the money into court. But

the present action is a legal action, to which the
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plea of tender is a legal defense, and the rule cited

is without application.

Vergonis vs. Vaseleou, 178 Pac. (Wash.) 463;

Quoted with approval in

Vnion M. d S. Co. vs. Thompson, 182 Pac. 573.

The reason for the rule and for its application

here is clear enough. In an action of ejectment the

verdict and judgment must be either for the plaintiff

or for the defendant. There cannot be a qualified or

conditional judgment in a law action as there may

be a qualified or conditional decree in a suit in

equity.

If, in the case at bar, the court had given judg-

ment for the appellants they would have obtained

the land without having paid anybody anything for

it. Certainly they cannot get the land and keep the

money too, yet that is exactly what they are trying

to do.

Not having paid the money into court for the use

and benefit of the defendants, the appellants are out

of court so far as the alleged tender is concerned and

as to all rights and consequences which would have

followed a valid and proper tender if any such had

been made.

We contend, therefore, that such failure to keep

the tender good absolutely destroys any effect which

a valid tender would have had, and that as the mat-

ter stands it is as though no attempt to make a

tender had ever been made.
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5.

As to Frank Bertelmann's Fee Simple One-Ninth

Interest

The point now to be discussed relates to tlie one-

ninth interest of Frank in the lands in controversy

and the homestead lot which he OT\Tied in fee simple,

all of which were included in the mortgage made to

Mrs. Lucas in 1902 (Ex. 8) and in the execution deed

dated February 7, 1903 (Ex. 7).

Mrs. Lucas' testimony shows that since the date

of the sheriffs' deed she supposed that she w^as in

I)ossession under that deed (Tr. pp. 687-690).

Frank's sworn bill in equity averred that Mrs. Lucas,

through her tenant, the Kilauea Sugar Plantation

Company, was in possession of the land and that she

"is asserting title to said land against petitioner

under said conveyance," i. e., the execution deed ( See

Par. XIII, Ex. 6).

It is our contention that, under the Avell estab-

lished rule, the interest of Mrs. Lucas under the

prior mortgage merged in the superior title under

the deed.

1 Jones, Mortgages, Sec. 848,

Harrison v. Roberts, 6 Fla. 711.

The trial court, however, made the strange ruling

that Mary N. Lucas acquired no title under that

deed. The court also held that Mrs. Lucas is in pos-

session under the mortgage of 1902, and made the
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further ruling- that she was entitled to judgment

under the rule that a mortgagor, after default,

cannot maintain ejectment against the mortgagee

(Record, p. 147).

The supreme court took a similar view (Record,

p. 239).

The correctness of this ruling is questioned by the

appellants. They contend (Brief, pp. 105 et seq.)

that as Mrs. Lucas claimed title under the sheriff's

deed, she is not entitled to the rights of a mortgagee

in possession.

We have no quarrel with the rule that where the

mortgagee is icrongfully in possession the mortgagor

can maintain ejectment. Our contention is that the

mortgagee, Mrs. Lucas, is rightfully in possession.

The mortgage made by Frank Bertelmann pro-

vided "that until default in the performance or ob-

servation of the condition of this deed I and my heirs

and assigns may hold and enjoy the granted prem-

ises." That meant that after default by the mort-

gagor the mortgagee Avas entitled to the possession.

If that clause had not been inserted the mortgagee

would have been entitled to possession at once.

19, R. C. L. p. 313.

The mortgage debt was due in three years, namely,

on August 13, 1905. It was not paid. From that

date therefore Mrs. Lucas has been in lawful posses-

sion by the terms of the mortgage, unless she was

lawfully in possession under the sheriff's deed.
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The case of Kussel vs. Ely, 2 Black, 575, is cited.

Tliat case, as shown by the report, was controlled by

a statute of Wisconsin which denied to mortgagees

the right of possession before foreclosure except by

consent of the mortgagor. Referring to prior Wis-

consin cases the court said "It is true in both of these

cases, it is held that the mortgagee lawfully in pos-

session cannot be turned out by ejectment brought

by the mortgagor. In both the cases, the decision

turned ui^on the fact that the mortgagees were law-

fully in possession, and in both it is evident that the

defendants originally entered with the consent of the

mortgagor, express or implied." The court went on

to hold that if the mortgagee was in possession

merely by an arrangement with the tenant and with-

out the consent of the mortgagor then, under the

statute of Wisconsin, he was not lawfully in pos-

session. The case is not at all in point.

In the case at bar the mortgagee made no arrange-

ment with a tenant of the mortgagor. The lease of

the Kilauea Sugar Company long antedated the time

when Frank Bertelmann had any title to the land.

Mrs. Lucas' "arrangement" was Avith Frank himself,

and it was set forth in the mortgage.

Even in the case cited the court said "Still if the

mortgagee or his assignee is lawfully in possession

after condition broken he will not be turned out until

his debt is paid."

The other cases cited in the appellants' brief in
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support of the rule that a mortgagee in possession

without the consent or authority of the mortgagor,

are, we submit, not in point here.

We contend that by all the authorities which are

not controlled by special statute the Hawaiian courts

were correct in holding that the plaintiffs could not,

under the evidence in this case, maintain ejectment

against the mortgagee in possession.

"A mortgagee in possession, in the sense of that

term as technically used, cannot be ousted by the

mortgagor, or one claiming under him, by action or

otherwise prior to the satisfaction of the mortgage,

this being true even in jurisdictions wherein the

mortgagee could not maintain a possessory action

for the property. Ejectment will not lie by the

mortgagor against a mortgagee in possession, so

long as the mortgage subsists."

19 K. C. L. p. 330.

"It is admitted that the defendant below Avas a

mortgagee in possession, with his debt past due and

unpaid. The plaintiif was not offering to redeem,

and had not tendered pajonent of the debt, but stood

on the bare legal title, subject, if the foreclosure pro-

ceeding were void, to the lien of the unpaid mortgage

and to the right of the mortgagee to retain posses-

sion until his debt was paid. This is the English

doctrine, and it prevails generally in the United

States."
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Bryan vs. Kales, 1G2 U. S. 411, 415.

See also,

Romig vs. Gilleit, 187 U. S. 111.

"If the mortgagee is lawfully in possession under

Ms mortgage, wliether pursuant to an express stipu-

lation in the mortgage, or because of having entered

into possession under an agreement with the o^^^ler

after condition broken, the mere circumstances that

the debt secured and the right to maintain an action

to foreclose have been barred b}^ statutes of limita-

tions will not enable the mortgagor to quiet his title

to the real estate or recover i^ossession of it, if in fact

the mortgage has not been paid or otherwise satis-

fied."

Yarlott vs. Broicn, 138 X. E. (Ind.) 17, 18.

"Even if it vrere true that the mortgage indebted-

ness had become barred by limitations, yet the de-

fendant's right to hold possession until the debt was

paid was wholly imaffected by the lapse of time or

limitation."

EUiott vs. Slauqhter Co., 230 S. W. (Mo.)

1114.

The reason for the rule is clear enough. If the

rule were otherwise the mortgagor could get his land

back without paying the debt the payment of which

was secured by the mortgage. The mortgagor, can-

not, of course, have the land and the money too.

There is no method in an action of ejectment or other-

wise, in a court of law, by which the mortgagee may
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recover i)Ossessiou of the land ou condition that he

pay the debt. A judgment for the plaintiff in an

action of ejectment entitles the plaintiff' to a writ of

l)Ossession without any qualification. Xo court of

justice would perpetrate so obvious an injustice,

especially after the time when the mortgagor could

foreclose the mortgage. If the xjlaintiff Bertelmann

has any remedy at all it is by a suit in equity to

redeem the mortgage, in which case of course, he

would be obliged to pay the debt in full.

The contention of plaintiffs' counsel that Mrs.

Lucas cannot be regarded as a mortgagee in posses-

sion because she had been claiming title under the

sheriff's deed is super-technical, narrow, unjust and

unsound.

In order to prevent any such injustice the courts

hold that in such a case as this where the party in

possession held both a mortgage and a deed of the

property, and it turns out that the deed was de-

fective or ineffective, the party may have recourse

to the mortgage and may assert such rights under it

as may be necessary for his full protection.

"After forfeiture and condition broken the mort-

gagee, if he be in possession is considered as having

the legal estate, and an action of ejectment cannot

be maintained against him."

Bolton vs. Brewster, 32 Barb. 389, 395.

"It is not necessary that he should have obtained

possession as mortgagee, either by consent of the
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mortgagor or bj^ legal proceedings. It is sufficient

if he obtained the jjossession in some legal mode."

Winslow vs. McCall, 32 Barb. 241, 245.

"What is essential to entitle a mortgagee to hold

possession of the premises until his mortgage debt

is paid is that his possession should have been law-

fully acquired. If, under a deed which purports to

convey title, a mortgagee enters into possession, al-

though that deed is void, he is entitled to maintain

possession until his mortgage debt is paid."

Barson vs. Mulligan, 73 N. Y. S. 262, 266.

See also,

Jaggar vs. Plunkett, 106 Pac (Kan.) 280.

"AVhilst one cannot be, at the same time owner

and mortgagee of the same propert}^, if the title

which, apparently conveying perfect ownership, is

supposed to destroy the mortgage, by confusion

turns out to be no title, or an imperfect title, the

mortgage, which was suspended, and apparently

destroyed, upon the assumption of perfect ownership

in the mortgagee, is revived; the cause of the sup-

posed destruction no longer existing."

Pugh vs. Sample, 49 So. (La.) 526, 528.

"These adjudications establish the rule that the

mortgagee acquiring the equity of the mortgagor,

may, if his interest lies in that direction, retain the

rights inherent in his mortgage, so that he may set

it up against any opposing claim to which it is a

bar."
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N, J. Ins. Co. s. Meeker, 40 N. J. L. 18, 20.

Under the j)rinciple recognized by the foregoing

authorities, if the sheriff's deed was void, the law,

in juustice to the mortgagee, will relegate Mrs.

Lucas to her rights under the mortgage and hold

that she cannot be ejected until the mortgage debt

be paid.

If, as we contend, the sheriff's deed was not void,

but merely voidable, the principle above referred to

need not be invoked since title passes by a voidable

deed.

We are unable to agree with the view expressed

by the supreme court (Kecord p. 239) that the

sheriff's deed "was procured by a gross breach of the

confidence which Lucas had persuaded Bertelmann

to repose in him and was therefore void from its

very inception."

The adjudged cases show that there has been some

confusion in the use of the terms "void" and "void-

able."

Allis vs. Billings, G Met. 417,

3Ioran vs. Horskij, 178 V. S. 205, 212.

A deed may be void or voidable according to the

circumstances under which it was executed.

A forged deed, of course, is void. So is the deed

of a married woman made without the consent of

her husband where the statuute provides that mar-

ried women cannot convey land without the hus-

band's consent. Any deed or contract made in viola-
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tion of a prohibitory statute is void. In all sucIl

cases there is a lack of power and that, Ave believe,

is the true test. Where there is power to make a

deed it cannot be properly said to be a void deed. It

may, by reason of extraneous facts, be voidable at

the election of the grantor or other parties having

legal interests at stake, but it nevertheless would

pass the legal title and it would remain operative

until set aside by a court of equity.

In the case at bar there was no lack of power in

the sheriff to execute the deed in question. There was

a valid judgment and execution and it Avas the sher-

iff's duty to sell the property. The sheriff was not a

13arty to the alleged fraud on Bertelmann.

Assuming that Lucas was guilty of a breach of

faith towards Bertelmann, and that is the theory of

the ajjpellants, still that Avould not render the deed

A'oid. Breaches of faith lie at the bottom of the

equitable doctrine of constructiA^e trusts. It mat-

ters not whether the fraud be called actual or con-

structiA'e.

The following quotation from Pomeroy exactly ex-

presses AA'hat AA^e haA'e in mind

:

"A second Avell-settled and even common form of

trusts ex maleficio occurs wheneA^er a person ac-

quires the legal title to land or other property by

means of an intentionally false and fraudulent

A^erbal promise to hold the same for a certain speci-

fied purpose, as, for example, a promise to conv^ey
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the laud to a designated individual, or to reconvey

it to the grantor, and the like, and having thus

fraudulently obtained the title, he retains, uses and

claims the property as absolutely his OAvn, so that

the whole transaction by means of which the owner-

ship is obtained is in fact a scheme of actual deceit.

Equity regards such a person as holding the prop-

erty charged with a constructive trust, and will com-

pet him to fulfill the trust by conveying according

to his engagement."

3 Pom. Eq. Jur. (4th Ed.) Sec. 1055.

"As fraud in the sale of property does not render

the transaction void, it follows that a vendor of

land, defrauded in the sale thereof by the purchaser,

cannot maintain ejectment for the recovery of the

property, since ejectment requires a legal title in the

plaintiff. Xor, on the other hand, can ejectment by

grantee be resisted, since he has the legal title, not-

withstanding the fraud."

Bigeloiv on Frauds pp. 461, 462.

"In actions of ejectment in the United States

courts the strict legal title prevails. If there are

equities which would show the right to be in another,

these can only be considered on the equity side of the

Federal courts."

Foster vs. Mora, 98 U. S. 425

;

Lockhart vs. Johnson^ 181 U. S. 516, 529;
Gibson vs. Chouteau^ 13 Wall. 92;
Moran vs. Moran, 106 Mich. 8.
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The distinction between law and equity exists in

Hawaii as it does in the Federal procedure.

It is clear therefore that a deed obtained by mis-

representation or deceit is not void but voidable. It

passes title which could be ratified by the defrauded

party, and the title would be unassailable in the

hands of a bona fide purchaser from the fradulent

grantee.

Furthermore, as showing that the remedy, if any,

of Bertelmann would be in equity and not at law,

is the fact that Mrs. Lucas would be entitled to re-

cover the purchase price x^aid by her at the sheriff's

sale with interest. An accounting could not be had

in this ejectment case yet the payment of that money

by Bertelmann would be a prerequisite to his re-

covery of the title.

"Assuming that the transaction ought not to have

taken place, the court proceeds as though it had not

taken place, and returns the parties to that situa-

tion. Even in such cases, the court applies the

maxim. He who seeks equity must do equity, and

will thus secure to the wrong-doer, in awarding its

relief, whatever is justly and equitably his due."

2 Pom. Eq. Jur. (4th Ed.) Sec. 910.

This is not a case of mere equitable estoppel. The

circumstances, taking appellants' view of the facts,

would give rise to a constructive trust the adjust-

ment of which, involving mutual rights of both

parties, could only be had through a reconveyance by
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Mrs. Lucas upon an accounting and payment by

Bertelmann pursuant to a decree in equity.

We contend therefore that Mrs. Lucas was right

in claiming jjossession under the sheriff's deed ; that

she is vested with the legal title to the land until

such time, if ever, that a court of equity shall take it

from her; and that her title under that deed is a

complete defense in this case so far as Frank Bertel-

mann's one-ninth interest is concerned. As already

stated, if the sheriff's deed is to be held void, then

Mrs. Lucas is entitled to the rights of a mortgagee

in possession, and that also, as held by both the

courts below, is a full defense in this branch of the

case.

On page 117 of appellants' brief it is contended

that in the event that the plaintiffs should be en-

titled to recover possession of the land Mrs. Lucas

Avould be liable for "the fair rental A^alue of the

land," and referring to the exhorbitant and unsub-

stantiated claim for damages which the plaintiffs

made, counsel figure that at the rate of $2,200.00 per

year, the mortgage debt would have been paid prior

to the filing of plaintiffs' amended complaint in 1926.

The test, however, would not be the date of the

amended complaint, but that of the original com-

plaint in 1918.

Of course it is premature to talk about rental

value before the plaintiffs have proven title and a
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right to recover, and the iinproven claim is not the

proper basis for the calculation in any event.

The lease made to the Kilauea Sugar Company

during the lifetime of the testator did not expire

until October 31, 1915. The rental Avas $6,000 per

year of which $2,000 went to the widow. Frank's

share of the rent, which, by the terms of the mort-

gage, the mortgagee was entitled to collect,

amounted to 1/9 of $4,000., or $444. which was less

than one-half enough to pay the interest on his debt.

Since 1915, and the death of Susan Bertelmann, the

rent has been $8,000. per year and Frank's share

thereof, if any, Avould be $888. and still in sufficient

to pay the interest on his mortgage debt. The

amount of that debt was $9,845. and the interest

thereon was $984.50 per annum. These figures show

that not only has the principal not been paid but

that the interest thereon has not been kept up.

We contend, in conclusion, that the plaintiffs

proved no title to any part of the lands in contro-

vers3^ nor right to the possession thereof; that there

is no error in the record of which the appellants can

complain; and that the judgment appealed from

should be affirmed.

Dated, Honolulu, T. H., February 25, 1929.

Respectfully submitted,

ROBERTSON & CASTLE,
A. G. M. Robertson,

Attorneys for Mary N. Lucas and

Charles Lucas, Appellees.
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